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PRE-HEARING MEMORANDUM

Noveon,Inc., 17k/aTheBFGoodrichCompany(“Noveon”), throughits undersigned

attorneysandasrequestedby theHearingOfficer’s OrderdatedNovember6, 2003,respectfully

submitsthisPre-HearingMemorandumin supportof its appealofNPDESPermitNo.

IL0001392. NoveonrequeststhattheBoardremandthepermitto rescindthe effluentlimit for

ammoniawhich theIllinois EPAerroneouslyincludedbasedon theprovisionsof35 Il. Adm.

Code304.122. Noveonalsorequeststhattheseparationofoutfalls imposedby thispermit for

testingandmonitoringpurposesbereversedandremanded;that thetoxicity testingand

biomonitoringrequiredby thepermitberescinded,andthat theBoardremandthepermit for

reconsiderationofthemannerofapplicability offederalregulationsgoverningdischargesfrom

theOrganicChemicals,Plastics,andSyntheticFiber (OCPSF)facilities.

BACKGROUND

Noveon,Inc. andPolyOne

Noveon’sHenryPlantis locatedin Henry, Illinois innorthwesternMarshallCounty. The

facility wassolelyownedandoperatedby theBFGoodrichCompanyfrom its initial construction

in 1958until 1993. In 1993,theBFGoodrichCompanydivestedtheGeonVinyl Division from

thecompanyandformedTheGeonCompany(“Geon”),a separate,publicly heldcompanywith

operationsatanumberoflocations,includingataportionoftheHenryPlant. In February2001,



theBFGoódrichCompanysold all theassetsofits chemicalbusiness,includingtheHenryPlant,

andthat formerBFGoodrichdivisionis now aseparatecompanyknownasNoveon,Inc.

Today,bothGeon(now knownasPolyOne)andNoveoncontinueto operateseparateand

distinctfacilities at theHenrysite. TheNoveonHenryPlantproducesrubberacceleratorsand

antioxidantsfortherubber,lubricantandplasticindustries.Therubberacceleratorsareusedin

tires andotherrubbergoodsto “accelerate”thecuringprocess.Theantioxidantsareusedto

inhibit theoxidationprocessin materialssuchasrubber,jet fuel, greases,oils andpolypropylene.

Noveonalsoproducespersonalcarerelatedproductsat theHenryPlant.

At its portionoftheHenryPlant,PolyOneproducespolyvinyl chloride(“PVC”) resins.

Theseresinsaresold to avarietyofcustomersincluding thosein theconstruction,household

frirnishings,consumergoods,electrical,packagingandtransportationindustries.While PolyOne

is notapartyto thisproceeding,its processwastewateris combinedwith theNoveonwastewater

andtreatedin theHenryPlant’swastewatertreatmentsystem,which is ownedandoperatedby

Noveon.

In theproductionofacceleratorsthereareseveralkeyrawmaterials: sulfur,aniline,

carbondisulfideandamines.Themanufactureofacceleratorsis amulti-stepprocessincluding

themanufactureof anintermediate(sodiummercaptobenzothiazole).This intermediateis then

reactedwith an amineandotherrawmaterialsto form an acceleratorproduct. Theproductis

thenisolatedthroughfiltration anddrying. Therearevarioustypesof antioxidantsmanufactured

byNoveonattheHenryPlant. In general,theantioxidantprocessesutilize eitherdiphenylamine

oroneofseveralphenolsasastartingmaterial. Theprocessesin which theseproductsare

manufacturedconsistofbothbatchandcontinuousreactors,filtration operationsand

solidification. Ammoniais not aprimaryingredientin anyoftheprocessescarriedout by either
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NoveonorPolyOnenorin theproductseithercompanyproduces.Ammonia is notusedin any

significantamountin theprocessesconductedby eitherNoveonorPolyOnethatarethesource

ofdischargesto thewastewatertreatmentplant.

The WastewaterTreatmentFacility

ThewastewatertreatmentsystemattheHenryPlantis acomplexmulti-processsystem

thattreatsbothprocesswastewaterandnon-processdischargesincludingstormwaterandnon-

contactcooling water. Pretreatmentofcertainprocesswastewatersis theinitial step in the

treatmentprocess.TheCure-Rite1 8® wastewateris pretreatedwith hydrogenperoxide. Some

of thePVCwastewaterfrom PolyOneis pretreatedby awastewaterstrippingsystemthat

removesresidualvinyl chloride. PolyOnealsopretreatscertaincentratewastestreamsprior to

dischargeto theHenryPlant’swastewatertreatmentsystem.

Followingpretreatment,all processwastewateris collectedin equalizationtanksprior to

transferto theprimarytreatmentsystemfollowedby theprimaryclarifier. After primary

clarification, thewastewateris sentto activatedsludgetreatment,to thesecondaryclarifier, and

thento tertiarytreatment. Thenon-processwastewater,includingnon-contactcooling water,

stormwater,waterfrom theboilerhousedemineralizerandwatertreatmentworks, is discharged

to aholdingpond. Thenon-processwastewateris theneitherpumpedinto theprimarytreatment

systemorpumpeddirectlyto thesandfilter to removesolidsprior to dischargethroughthe

outfall.

DischargeofTreatedEffluent

Thetreatedwastewateris dischargedthroughOutfall 001 to theIllinois Riverthroughan

18-inch,single-portsubmergeddiffuserinto themainchanneloftheIllinois River. TheIllinois

Riveris formedat thejunctionoftheKankakeeandDesPlainesRiversnearJoliet, Illinois and
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runs273 miles west,southeastandsouthto theMississippiRiver,nearGrafton,Illinois, which is

a fewmiles upstreamfrom St.Louis. TheHenryPlantis locatedbetweenriver mile 198 and

199. TheIllinois Riverat Henryis approximately875 feetwide, with an approximate18 foot

maximumdepth. The averagedepthoftheriver is 11 feet,andit hasadrainageareaof

approximately13,543squaremiles at Henry,IL. TheUSGShasoperatedagaugingstationat

Henry,Illinois sinceOctober1981. TheavailableUSGSdatafor thisgaugeindicatethat the

Illinois River atthis locationhasanannualmeanflow of 15,340cfs. TheIllinois StateWater

Surveyreportsan annual7-day, 10-yearlow flow for theriver atHenryof3,400cfs. Sincethe

HenryPlantsits 40 to 50 feetabovetheIllinois River, theeffluent enterstheriverwith a great

dealofvelocity. This velocitycausesrapidandimmediatemixing, resultingin maximum

effluentconcentrationreductions.Thedischargeis of sufficient turbulenceto discourage

habitationby aquaticorganismsin theareaofthediffuser.

Theeffluent from theHenryPlanthistorically hashadanammonianitrogen

concentrationrangingfrom 23 to 150 mg/L.1 As aresultofthevariousstudiesconductedby and

onbehalfofNoveon,it hasbeendeterminedthat ammoniais generatedasadegradationproduct

oftheHenryPlant’swastewatertreatmentsystem. In particular,the degradationofaminesin the

wastewatertreatmentprocessproducestheammoniafoundin Noveon’seffluent.

RenewaloftheNoveonNPDESPermitat Issuein thisProceeding

On August30, 1989,NoveonsubmittedarenewalapplicationforNPDESPermitNo.

IL0001392,governingthewastewaterdischargefrom theHenryHenryPlant. By letterdated

December28, 1990,theIllinois EnvironmentalProtectionAgency(“Agency”) re-issueda final

In samplingby EA Engineering,onesampledidexceedthisrange,but thatsampleappearsto havebeen

ananomaly.
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NPDESpermitfor theHenryPlant. Inresponseto there-issuedNPDESpermit,onJanuary24,

1991,Noveoninitiatedthis timelypermit appeal(PCB91-17).

Two daysofhearingwereconductedon thepermit appeal,but thehearingwasstayed

priorto Noveon’scompletingits casein chiefbecauseNoveon’sexpertwitnesseswas

unexpectedlyill andunableto participateatthattime. Subsequently,NoveonandtheAgency

enteredintonegotiationsto resolvetheappealedissues.Noveonhadlengthydiscussionswith

theAgency,andthepartiesagreedthatthe appropriatecourseofactionwouldbe forNoveonto

file avariancepetitionwith theBoardasto oneissue,thepermit’seffluent limitation applicable

to ammonianitrogen,to allow theHenryPlantto reducethelevelsof ammoniain its wastewater

discharge.Thevariancepetitionwasfiled but it wassubsequentlywithdrawndueto Noveon’s

conclusionthat avariancewouldnotbe theappropriatevehiclefor Noveonto obtainrelief.

Noveon’sstudieshaveconcludedthat compliancewith thestandardis not economically

reasonableortechnicallyfeasible. Accordingly,Noveonconcludedthatit wasappropriateto

also seekanadjustedstandardfrom theBoardfor theammoniaissueraisedin thepermit appeal

in theeventthepermit appealis unsuccessful.

IssuesPresentedbyAppeal

Therearefour issuespresentedby Noveon’spermit appeal. Thefirst issueconcernsthe

inclusionofammonianitrogeneffluentlimitations that hadnotbeenincludedbeforein anyof

thepreviouslyissuedHenryPlantNPDESpermits. (This questionis relatedto the issuein the

contemporaneousAdjustedStandardproceedingshouldtheBoardrulethat 35 Ill. Adm.

Code304.122wasproperlyappliedto Noveon’sNPDESPermit).

At issuein thisproceedingis alsothequestionof whetherNoveon’sdischargeshould

properlybecharacterizedastwo outfalls. In thePermit,theAgencycharacterizedtheoutfalls as
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Outfall 001 andOutfall OO1A. Noveoncontendsthatthereis only oneoutfall. This is trueboth

ofthephysicalnatureoftheoutfall andofthetreatmentsystem. Thedischargeis from one

treatmentsystem,andthattreatmentsystemis receivingthebestdegreeoftreatment,asthat term

is definedin Illinois regulations,whichmeansoneoutfall is appropriate.

Thethird issueon appealis therequirementencompassedin SpecialConditionSix that

Noveonundertakebiomonitoringandtoxicity studies. Noveonhasundertakenseveraltoxicity

studiesthatwill bepresentedat thehearing.Basedon thesestudiesNoveonbelievesthat further

toxicity testingandongoingbiomonitoringhavenotbeenjustified by therecord.

Thefinal issueonappealconcernsapplicationoffederalrulesgoverningdischargesfrom

OCPSFfacilities. Noveoncontendsthat theAgencyhasmisinterpretedtheserules. First, it

improperlyrelieduponamonthly averageflow to calculatethedaily maximummasslimitation.

This is anincorrectinterpretationofhow OCPSFlimits arederived. Second,theAgencyerred

in imposingconcentrationlimits for variousparameters,becausetheOCPSFregulationscall for

masslimitations.

DISCUSSION

A. Ammonia Effluent Limitations

SpecialCondition4 in theNPDESPermitstatesasfollows:

ThepermitteeshallmonitorammoniaasN andreportthe
lbs/daydischarged.If the30 day averageexceeds100
lbs/daythentheeffluent concentrationshallnot exceed3
mg/L on a30 day averagebasis. If thedailymaximum
exceeds200 lbs/daythentheeffluent concentrationshall
notexceed6 mg/L onadailybasis.

Illinois EPAbasedthis conditionon 35 Il. Adm. Code.§ 304.122(b),whichprovidesasfollows:

Sourcesdischargingto [the Illinois River, theDesPlaines
Riverdownstreamofits confluencewith theChicagoRiver
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SystemorCalumetRiver System]andwhoseuntreated
wasteloadcannotbe computedonapopulationequivalent
basiscomparableto thatusedfor municipalwastetreatment
plantsandwhoseammonianitrogendischargeexceeds45.4
kg/day(100poundsperday) shallnot dischargeaneffluent
ofmorethan3.0 mg/L oftotal ammonianitrogenasN.

Id.

i. Backgroundof35Ii. Adm. Code304.122

OnJanuary6, 1972,theBoardadoptedRule406 of its waterpollutionrules,which

limited theammonianitrogenlevelofcertaindischargersto theIllinois River. Thatrule has

sincebeenamendedandis now codifiedat 35 Ill. Adm. Code304.122. Therule aspromulgated

wasspecifically intendedto reducethedischargeof ammonianitrogento theIllinois River from

largedischargersbecauseat thetime ofadoptionit wasbelievedthatthosedischargerswere

impactingdissolvedoxygenat somelocationsin theriver:

TheStateWaterSurveyhasconclusivelyshownthatreductionof
ammoniafrom thelargersourcesfeedingtheIllinois Riveris
necessaryif existingstandardsfor dissolvedoxygen,essentialto an
adequatefish population,areto bemet. This is exactlythesort of
testimonythatis required.. . in orderto assurethat thewater
quality standardsarecompliedwith.

In theMatterofEffluentCriteria,R70-8,p. 12 (Jan.6, 1972). Therecordin R70-8 showsthat

thebasisoftheBoard’sstatementregardingtheWaterSurvey’s“conclusiveshowing”wasa

studyentitledDissolvedOxygenResourcesandWasteAssimilativeCapacityoftheLaGrange

Pool, by Butts,SchnepperandEvansof theIllinois WaterSurvey.

Subsequentto thepromulgationofthe effluent standardfor certaindischargesinto the

Illinois River, additionalstudiesdemonstratedthat akeyassumptionoftheoriginalstudywas

incorrect. TheearlierstudyassumedthatthetotaloxygendemandupontheLaGrangePoolwas

thesumofthenitrogenousandcarbonaceousoxygendemands.Later studiesdemonstratedthat
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thereis athird oxygendemanduponthepool,that beingthesedimentoxygendemandandthat

this demandis thesignificantone. See,e.g.,Butts,EvansandLin WaterQualityFeaturesofthe

UpperIllinois Waterway(1975);ButtsWaterQuality AssessmentandWasteAssimilative

AnalysisoftheLaGrangePool, Illinois River (1981)andButtsTheImpactoftheGreaterPeoria

SanitaryDistrict AmmoniaDischargeson Illinois River WaterQuality (Nov. 1985). Becauseof

that, therelativeimpactoftheammonianitrogendischargesupstreamofthePool on the

dissolvedoxygenlevelsin thePool hadbeengreatlyoverestimatedin theoriginalstudy.

Notwithstandingthechangein theunderlyingscientificbasisfor theammonianitrogeneffluent

limit, 35 Ill. Adm. Code304.122remainedin theBoard’sregulationsasammonianitrogen

effluent limitatiOns.

ii. HistoricalApplicationofRule304.122: Estoppel

Notwithstandingthesestudiesandtheabsenceof aprior ammonianitrogenlimitation in

Noveon’spermit, theAgencyincludedanammonianitrogeneffluentlimit in thepermitat issue

in thisproceeding.Duringthemid-1970’stheAgencydid raisetheapplicability of 35 Ill. Adm.

Code304.122(b)in adraft NPDESPermitfor theHenryPlant,only to removetheproposed

ammoniaeffluentlimit andissueapermitwithoutthis condition. Nothinghaschangedwith

respectto thedischargefrom theHenryPlantthatwouldwarrantachangein thatAgency

decisionregardingtheapplicability ofthissection. Subsequentto theAgency’sremovalofthe

ammonialimit, Noveonmadedecisionswith respectto theplantandits operationsbasedon the

inapplicabilityofRule304.122. WhentheAgencyattemptedto applytheRuleagainin the

permitat issue,no reasonwasgivenforthechangein theAgency’sposition.
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NoveonbelievesthattheAgency’sactionandNoveon’sreasonablerelianceon it meets

theelementsofestoppelunderthe law. Theabsenceofanyadverseimpactto healthorsafetyif

therule is notappliedfurthersupportsestoppelin thiscase.

iii. Applicability oftheRule

TheAgencyclaimedthatthe inclusionof an ammonianitrogeneffluentlimitationwas

basedon theregulatoryrequirementsof35 Ill. Adm. Code304.122(b).But by thespecific terms

ofthis provision,an effluent limit appliesonly to sources“whoseuntreatedwasteloadcannotbe

computedon apopulationequivalentbasiscomparableto thatusedformunicipalwaste

treatmentplants.” Id.

It is theAgency’spositionthatNoveon’suntreatedwasteloadcannotbecomputedon a

populationequivalentbasiscomparableto thatusedfor municipalwastetreatmentplants. The

Agency’spositionis basedon its assertionthat, whileapopulationequivalentbasiscanbe

computedfor Noveon’suntreatedwasteload, thatwasteload is notcomparableto thewasteload

ofmunicipalwastetreatmentplants.Noveonrespectfullydisagreeswith theAgency’sreading

oftherule,which is not consistentwith theexplicit termsoftherule. TheAgencyhasimposed

on therule a requirement,thatthewasteloadsbe comparable,which is notpresentin theplain

languageoftherule itself. Noveonbelievestheterm“comparable”in therulemodifiestheterm

“populationequivalentbasis.” Thepurposeofpopulationequivalentsis to describetherelative

sizeof awasteloadin termsthatonecaneasilyrelateto andnot to describethetreatment

characteristicsofthewasteload.

NoveonbelievesthatSection304.122(b)is notapplicablebecauseNoveon’suntreated

wasteloadcanbecomputedon apopulationequivalentbasiscomparableto thatusedfor

municipalwastetreatmentplants. If onebasedthis calculationon flow, BOD, andTSS,asthe
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Agencycontendsis proper,thecorrectcalculationis, respectively,916, 19,412,and24,955

populationequivalents.Further,althoughnot apartofthedefinition ofpopulationequivalents,a

populationequivalentsbasiscanalsobe calculatedbasedon ammonianitrogenand Total

Kjeldahl Nitrogen(TKN), which resultsin valuesof20,263and35,793,respectively.Since

Noveon’suntreatedwasteloadcanbecomputedon apopulationequivalentbasiscomparableto

thatusedfor municipalwastetreatmentplants,andthe calculationresultsin apopulation

equivalentlessthan50,000,theAgencywasthereforewithoutbasisto includetheammonia

nitrogenlimitation in thisprovisionin Noveon’sNPDESPermit.

Further,becauseNoveon’suntreatedwasteloadcanbecomputedonapopulation

equivalentbasiscomparableto that usedformunicipalwastetreatmentplants,andbecausethat

wasteload is lessthan50,000populationequivalents,Noveonbelievesthat 35 Ill. Adm. Code

304.122(a)alsodoesnot apply,anddoesnotprovideabasisfor including an effluent limitation

for ammoniain theNPDESPermit. This provisionreadsasfollows:

No effluentwhich dischargesto the Illinois River, the DesPlainesRiver
downstreamof its confluencewith the Chicago River Systemor the
CalumetRiver System,andwhoseuntreatedwasteload is 50,000ormore
populationequivalentsshallcontainmorethan2.5 mg/L oftotal ammonia
nitrogenasN during the monthsofApril throughOctober,or 4 mg/L at
othertimes.

Consequenly,35 Ill. Adm. Code304.122providesno justification for the inclusionofan

ammonianitrogeneffluentlimit in thepermitissue.

iv. Compliancewith WaterQuality Standard

With anappropriatelycalculatedzoneofinitial dilution (“ZID”) andmixing zone,

consistentwithbothAgencyandU.S.EPA guidanceon mixing zones,thedischargefrom the

HemyPlantwill meetthesummer/winteracuteandchroniclimitationssetforth in theamended
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ammoniawaterquality standards.In Illinois waterqualitystandardsmustbemet atthe7Q10

low flow condition. Historicalriver datahasbeenanalyzedby Noveonfrom variousmonitoring

stations,includingtheAgency’sHennepin,IL andUnitedStatesGeologicalSurvey(“USGS”)

Fenry,IL monitoringstationsto determineappropriateambientriver parametersto determinean

appropriatemixing zone. Field studieshavebeenconductedon theHenryPlant’sdischargeto

analyzethein-rivermixing takingplace. Accordingto the analysisarisingfrom thosefield

studies,basedonacomputedtotal cross-sectionalarea,andamaximumplumewidth of 160 feet

in theriver, theeffluentplumewill requirelessthan 18%ofthecross-sectionalareaofthetotal

875 foot width of theIllinois River in thevicinity oftheHenryPlantforamixing zone. In

addition,the26-acrelimitation onmixing zonesis easilymetby thedischargefrom theHenry

Plant. Thesizeof theZID calculatedbyNoveon’sconsultantis 66.5 feet,with amixing zoneof

a 1,000feet. This ZID andmixing zonewill allow theeffluent from theHenryPlantto meet

both thesummer(April throughOctober)andwinter(NovemberthroughMarch)acuteand

chronicwaterquality standardsattotal ammonianitrogeneffluentdischargelimits ofno greater

than189 mg/L for winter andfor summer.

B. Separation ofOutfalls

Thesecondissueon appealis theproposedseparationofoutfalls prior to sampling. The

Agencyhasdesignatedtwo samplepointsin theNPDESpermit: Outfall 001 andOutfall OOlA,

insteadofthesinglesamplingpointcurrentlyused. SpecialConditions5 and7 readasfollows:

SpecialCondition5: Forthepurposeofthis permit,outfall 001 is limited
to processwastewaterand will serve as an alternateroute for waters
dischargednormally to outfall OOla. Thedischargewill be freefrom other
wastewaterdischarges.Samplingfor themonitoringrequirementsfor the
dischargeshall be takenprior to mixing with the dischargefrom outfall
OOla.
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SpecialCondition7: For the purposeof this permit, outfall OOla is
limited to stormwater,non-contactcooling water, lime softening and
demineralizationwaste, free from process and other waste water
discharges.Samplingforthemonitoringrequirementsfor this outfall shall
beperformedat apointrepresentativeofthedischargebut prior to mixing
with thedischargefrom outfall 001.

Noveoncontendsthatthis separationis inconsistentwith theBoard’sregulationsandnot

consistentwith thenatureofthedischarge.Thereis physicallyoneoutfall andonly one

dischargeto theIllinois River. All ofthewastewaterstreamsin theplant arecombinedand

samplingoccursatapoint immediatelybeforethedischargeto theIllinois River.

The currentsamplingpointis entirelyconsistentwith Boardregulations. Section304.102

allowssuchasamplingpointif thepermitteeis providingthebestdegreeoftreatment.Putting

asideammonia,whichwill be resolvedin somefashionby theBoardin this proceedingorthe

pendingAdjustedStandardproceeding,thereis no disputethatNoveonis providingthebest

degreeoftreatment.This thereforemeansthatunderSection304.102,wastestreamsfrom the

facility canbe combined. Thesamplingpoint hasbeenpreviouslyapprovedby Illinois EPAin

permitsissuedbeforetheonesubjectto thisproceeding.

C. Toxicity Testing

Noveonhasalsoappealedtheconditionin thepermitthatrequiresNoveonto perform

certainacutetoxicity testingandotherbiomonitoring. SpecialCondition6 statesasfollows:

SPECIALCONDITION 6: Thepermitteeshallprepareapreliminaryplan
for biomonitoring and submit theplanto IEPA for review and approval
within 90 daysof the effective dateof this permit. The permitteeshall
begin biomonitoring of the effluent discharge within 90 days after
approvalof thebiomonitoringplan orothersuchdateascontainedin the
Agency’snotification letter.

Biomonitoring
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1. AcuteToxicity — Standarddefinitive acutetoxicity testsshallbe runon at leasttwo
trophic levels of aquaticspecies(fish, invertebrate,)representativeof the aquatic
communityofthereceivingstream.Exceptasnotedhereandin theIEPAdocument.
“Effluent Biomonitoring andToxicity Assessment”testing mustbe consistentwith
Methods for Measuringthe AcuteToxicity ofEffluentsto Aquatic OrganismsEPA-
600/4-85-013. Unless substitutetests are pre-approved;the following tests are
required:

a. Fish - 96 hour static LC50 Bioassayusing one to four week old fatheadminows
(Pimephalespromelas).

b. Invertebrate48-hourstaticLC50 BioassayusingCeriodaphnia.

2. TestingFrequency— The abovetestsshall beconductedon a monthly basisfor six
monthswithin 90 daysfollowing approvalof the biomonitoringplan or othersuch
dateas containedin the Agency’s notification (approval)letter. Resultsshall be
reportedaccordingto EPA/600/4-85/014,Section10, ReportPreparation,and shall
besubmittedto IEPA within 1 weekofbecomingavailableto thepermittee.

Concurrentwith at leastone of the abovetests,thepermitteeshallmonitor for the
priority pollutantsidentifiedin AppendixB of40 CFR403.

Should theresultsof two monthsof samplingindicatetoxicity for eachmonth, the
permitteeshouldre-evaluatewhetheradditional samplingis warranted.The Agency
shouldbecontactedatthattime.

Toxicity Assessment— Should the review of the results of the biomonitoring
programidentify toxicity, theAgencymayrequirethat thepermitteepreparea plan
for toxicity reduction evaluationand identification. This plan shall include an
evaluationto determinewhich chemicalshaveapotentialfor beingdischargedin the
plant wastewater,a monitoringprogramto determinetheirpresenceor absenceand
to identify othercompoundswhich arenot beingremovedby treatment,and other
measuresas appropriate. The permitteeshall submit to the Agency its plan for
toxicity reductionevaluationwithin 90 daysfollowing notificationby the Agency.
The permittee shall implement the plan within 90 days or other such date as
containedin anotification letterreceivedfrom theAgency.

Thisconditionwould essentiallyrequirethatNoveonconductextensiveinvestigationto

determinewhatis “toxic” in its effluent andif anyof thoseparametersexist,conductan

investigationto reduceortreatthoseparameters.Noveonhasalreadyperformedextensive
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investigation,andfurthertestingis unwarrantedandduplicative. Noveonbelievesthatthis

requirementfor additionaltestingis notnecessaryin light of thefactthatNoveonhassoughta

mixing zoneandZID, andtherewill be adequatemixing sothatNoveon’sdischargewill not

causeanyviolationofwaterquality standardsdownstreamoftheplant. Therefore,Noveon

believesthis conditionshouldbedeletedandtheAgencyshouldbedirectedto considertheneed

for it in light ofthemixing zoneandtheZID.

D. MassLimits for OCPSFChemicals

Thepermit alsoincludedload(ormass)limits andconcentrationlimits for eachofthe

chemicalparametersin theOCPSFregulationspromulgatedby U.S.EPA andfoundat40 CFR

Part414. NoveonbelievesthatAgency’scalculationoftheselimits waserroroneousbasedon

thefacility’s averagemonthly flow ratherthanmaximumflow, resultingin a limit thatdoesnot

accountforthosefluctuationsin flow that fall abovetheaverageandis thereforelikely to result

in exceedances.

TheOCPSFregulationsprovideacalculationfor “quantity (mass)determinedby

multiplying theprocesswastewaterflow subjectto this subparttimes theconcentration”listedin

theapplicabletable,andeachtableprovidesmaximumdaily andmonthlyaverages.See,e.g.,40

CFR§~414.81,414.91. Sotheregulationsprovidedirectionto look ataconcentrationlist for a

givenparameter,determinetheprocessflow for thespecificprocess,anduseafactorto

determinethemasslimitation for thatprocess.AlthoughNoveonprovidedmaximumflow to the

Agency,it usedtheaverageflow to calculatethemonthly average.TheAgencyuseda

concentrationlimit for a30 dayaveragefor eachchemicalparameterandmultipliedthatby the

30 day averageflow, resultingin anumbernotrepresentativeoftheHenryPlant’s actual

discharge.
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Effluent limits in permitsareintendedto setaceiling on dischargesof acertainregulated

parameter.But effluent limits basedonaverageflow in essenceassureanexcursionoverthe

limit, becauseanaverageflow calculationis not intendedto anddoesnot accountfor normal

fluctuationsin flow. Noveon’sproductioninvolvesbatchprocessesthuswastewaterflow is not

evenandit fluctuates; If ahigherflow occurswhereconcentrationis nearthat allowedby

regulations,anexcursionoverthe load limit couldoccur.

CONCLUSION

NoveonrequeststhattheBoardremandthepermitto Agencyto reissueapermit

consistentwith theplain meaningof35 Il. Adm. Code§ 304.122,whichdoesnot authorize

impositionofaneffluentlimit for ammonia.Noveonalsorequeststhattheseparationofoutfalls

imposedby thispermit for testingandmonitoringpurposesbereversedandremandedwith

instructionsto issueapermitthatrequiresonetestingpointconsistentwith thephysicalnatureof

thedischarge.Noveonrequeststhattheconditionimposingtoxicity testingandbiomonitoring

bedeemedduplicativeandunnecessary,with directionsto rescindit. Finally, Noveonrequests

reconsiderationoftheAgency’scalculationofmasslimits andimpositionofconcentrationlimits

undertheOCPSFregulations.

Respectfullysubmitted,

NOVEON, INC.

By: ~¼ £L14
OneofIts Attomey~7

RichardJ.Kissel
MarkLatham
SheilaH. Deely
GARDNERCARTON& DOUGLAS LLP
191 N. Wacker- Suite3700
Chicago,IL 60606

CI-102/22282328.I
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CERTIFICATE OF SERVICE

The undersignedcertifiesthat a copyofthe foregoingNoticeof Filing and Pre-Hearing

Memorandum was filed by handdeliverywith the Clerkof theIllinois Pollution ControlBoard

andserveduponthepartiesto whom saidNoticeis directedby first classmail, postageprepaid,

by depositingin theU.S. Mail at 191 N. WackerDrive, Chicago,Illinois on Monday,February

2, 2004.
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